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Abstract

New environmental rights were introduced in Argentina with the 1994 amendments
to the 1853 national constitution. This constitutional recognition of environmental
rights is a fundamental step in the advancement of environmental justice and citizen-
ship, but it is not enough. When and how do environmental rights become effective!
Under what circumstances are environmental rights effectively applied and enforced?
We claim that participation is the key mechanism through which constitutionally
enacted environmental rights become effective. More specifically, we argue that
the embodiment of constitutional environmental rights in concrete policies and prac-
tices are propelled by the combination of contentious and institutionalized modes
of participation. Based on evidence from two contrasting and salient cases—river
sanitation in the Metropolitan Buenos Aires Region and open-pit mining in Andean
Argentina—this article discusses how the combination of different modes of partici-
pation has been an effective channel for the enforcement and effectiveness of envi-
ronmental rights.
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As in many other Latin American countries, in the mid-1990s Argentina under-
went a constitutional reform process that brought forth, among other things, the
constitutional right to a healthy environment and a number of connected pro-
cedural rights. Constitutional recognition of environmental rights is a funda-
mental step in the advancement of environmental justice and citizenship, but it is
not enough (Jeffords & Minkler, 2016; May, 2013). Constitutional principles
must be translated into enabling legislation; in turn, legislation must be effec-
tively applied and enforced. As Epp (2008) puts it, ‘rights are empty promises
unless they are given administrative policies and practices’ (p. 42).

But when and how do environmental rights become effective? Under
what circumstances are environmental rights effectively applied and enforced?
Based on evidence from the Argentine case, we claim that participation is
the key mechanism through which constitutionally enacted environmental
rights become effective, since the advance of environmental rights depends
on how people interpret and utilize existing legal provisions to redress their
grievances (Epp, 2008; Gellers, 2015). More specifically, we argue that the
embodiment of constitutional environmental rights in concrete policies and
practices is propelled by the combination of contentious and institutionalized
modes of participation. Unlike other approaches, we do not see contentious and
institutionalized participation as separate or antagonistic modes of action but
rather as different tactics or tools that people use and combine to advance their
grievances.

Our analysis proceeds in five stages. First, we describe the environmental
rights introduced in the Argentine constitution through the 1994 reform and
provide a brief account of their origins. Second, we propose an expansion of
the emergent approach (Hannigan, 2006; Hiskes, 2009), which understands
that both the meaning and enforcement of environmental rights are in a con-
stant process of being (re)formulated. While some authors (e.g., Daly, 2012;
Hajer, 2000; Hiskes, 2009; May, 2013; Roesler, 2012) focus on administrative
procedures and institutionalized participation mechanisms (such as councils
and committees), the expanded emergent approach we put forward looks
more directly at the combination of contentious and institutionalized modes
of participation as a channel for the enforcement and effectiveness of environ-
mental rights. Third, we discuss and define the concepts of environmental
contention and institutionalized participation. We distinguish three modes of
environmental contention (social protest, judicial litigation, and expert contro-
versy), define institutionalized participation, and assess the relationship
between the former and the latter. Fourth, we examine how contentious and
institutionalized modes of participation manifest themselves and combine in
two contrasting Argentine settings: river sanitation in the Metropolitan Buenos
Aires Region and open-pit mining in the Andean province of Mendoza. These
are not the unique cases of environmental conflict in Argentina, but they stand
out due to the achievement of important legislative and administrative
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measures, allowing us to show how the combination of contention and insti-
tutionalized participation makes environmental rights come alive. By tracing
back each case to its origins, we show how contention modes intertwine with
institutionalized participation, and how participation (as broadly understood)
has specific legislative and administrative effects. In the Matanza-Riachuelo
case, an alliance of local and environmental organizations, scholarly groups,
and executive control agencies resorted to judicial litigation and other modes of
participation and, thanks to the key intervention of the federal justice, proved
effective in bringing about the creation of a new river basin authority and the
formulation of a river cleanup plan. In the province of Mendoza, a plurality of
social and state actors managed, through a combination of different modes of
participation, to get the approval of a provincial law that prevented the instal-
lation of open-pit mining in a province with great mining potential—a legis-
lative decision that the same plurality of actors has been able to keep
unchanged up to the present. Finally, we take stock of our findings from the
case studies and discuss their theoretical implications.

The analysis of the two selected cases is based on process-tracing techniques,
including the survey of official documents, local and national newspapers, and
websites and other media sources; over 40 in-depth interviews with local, pro-
vincial, and national officials, grassroots and environmental organizations’
members, business associations’ representatives, and university researchers and
experts; and observant participation. Through process tracing (Collier, 2011;
Hall, 2003; McAdams, Tarrow, & Tilly, 2008), we have been able to grasp
how an alliance of social and state actors—by using constitutionally enshrined
environmental rights as legal and political tools in different participation
modes—managed to bring about specific policy effects, thereby making those
rights come alive.

Environmental Rights in Argentina

In Argentina, with the 1994 amendments, environmental rights were added to
the unalienable rights and guarantees enumerated in the 1853 national constitu-
tion. The new Article 41 grants environmental rights as follows:

All inhabitants are entitled to the right to a healthy and balanced environment fit for
human development in order that productive activities shall meet present needs with-
out endangering those of future generations; and shall have the duty to preserve it.
Environmental damage shall bring about the obligation to repair it according to law.
The authorities shall provide for the protection of this right, the rational use of
natural resources, the preservation of the natural and cultural heritage and of the
biological diversity, and shall also provide for environmental information and edu-
cation. The Nation shall regulate the minimum protection standards, and the pro-
vinces those necessary to reinforce them, without altering their local jurisdictions.
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Article 41 is complemented with other constitutional articles and subsequent
legislation. Article 43 frames environmental rights as collective rights and pro-
vides for the accion de amparo (an appeal for the protection of constitutional
rights and guarantees) and the class action (lawsuits regarding collective rights
that can be filed by those affected by environmental pollution or risks, by the
National Ombudsman, and by civil associations representing diffuse interests).
Article 75 states the need to promote human development and sets the hierarch-
ical superiority of international treaties and agreements, including those related
to environmental protection. Article 86 enacts the figure of the National
Ombudsman as a warrant for the defense and protection of human and other
rights guarded by the constitution. Article 124 recognizes the provincial domin-
ion over natural resources and distributes legislative and executive competences
between the national state and the provinces (the national state must set the
minimum protection standards and the provinces must pass and execute the
complementary legislation). Finally, the 2002 General Environmental Law sets
the principles for environmental policies (including social participation in deci-
sion-making processes) and establishes the foundations for the definition of a
minimum protection standard.

All together, these norms define the substantive right to a healthy environ-
ment for present and future generations (i.c., the right to clean air, water, and
soil) as a collective right and supplement it with a number of important proce-
dural rights and principles:

—Right to environmental information and education.
—Right to reparation according to settled legal procedures.
—Right to accion de amparo.

—Right to class action.

—Principle of citizen participation in policy making.

The reformed Argentine constitution frames environmental rights within a sus-
tainable development approach (Sabsay, 2003), since it rules that a healthy
environment must be suitable ‘for human development in order that productive
activities shall meet present needs without endangering those of future genera-
tions” (Article 41). As defined by the World Commission on Environment
and Development, the notion of sustainable development seeks to reconcile eco-
nomic growth and environmental protection (Hajer, 2000). That is why, after the
1992 Rio Conference, governments have increasingly adopted the notion of sus-
tainable development (Clémengon, 2012; Hajer, 2000; Onestini, 2012).

The framing of environmental rights within a sustainable development
approach is akin to the origins of their constitutional enactment. Even though
the focus of our analysis is the use (and not the origins) of constitutional envir-
onmental rights, a brief account of these rights’ origins is worthy. Unlike other
cases in which social mobilization is a driving force of the constitutional



326 Journal of Environment & Development 26(3)

enshrinement of environmental rights (Gellers, 2015), no major evidence of
social mobilization’ influence is found in the Argentine process. The addition
of environmental rights to the Argentine constitution was to a large extent a
party-driven process that took place after the 1983 return to democracy. The
first democratic president (Raul Alfonsin) convened a Consolidation Democracy
Council invested with the task to propose a reform to the 1853 national con-
stitution. Made up of politicians and intellectuals from different parties, in 1986,
the Consolidation Democracy Council proposed the incorporation of new
‘social rights’ into deconstitution, including the ‘protection of quality life and
the environment for all inhabitants.” The stated rationale of this proposal clearly
reflects the international debate over environmental protection and development
that was taking place at the moment.

By 1987, President Alfonsin was politically weakened and had to abandon his
reformist project. In 1993, his opponent and successor, President Carlos Menem,
sought to reform the constitution so that he could be reelected. To do so,
Menem made a constitutional pact with Alfonsin, now the opposition’s
leader. Alfonsin seized the opportunity to introduce in the Constitution the
social rights elaborated by the Consolidation Democracy Council during the
1980s. That was how the right to a healthy environment found its way from
the 1980s failed reformist attempt through the 1994 reform thanks to Menem’s
reelection ambition.

Interestingly, the new right to a healthy environment (informed by the notion
of sustainable development) was instrumental to Menem’s attempt to cope with
post-Rio 1992 international stimulus for the creation of new environmental
institutions and, more important, to get access to international funding for
environment-related projects. In fact, in 1991, Menem had upgraded and rein-
forced the national environmental secretariat to get ready for the 1992 Rio
Conference and be capable of applying for international funding. Yet, in spite
of all these innovations, environmental rights remained dormant for over a
decade until the first enabling laws (including the General Environmental
Law) were passed and an increasing number of environmental issues (as the
ones examined in this article) came to the surface through different modes of
participation.

The Emergent Nature of Environmental Rights

Our analysis is grounded on an emergent approach (cf. Hannigan, 2006;
Hiskes, 2009), according to which, paraphrasing Hannigan, environmental
rights are in a constant process of being formulated, even after they are
constitutionally enshrined. In our view, the emergent nature of environmental
rights is two-sided—it refers not only to environmental rights’ origins but also to
their enforcement. While in this article we focus on the enforcement (rather than
the origins) of environmental rights, we seek to put forward an expanded version
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of the emergent approach that posits participation as the key mechanism
through which environmental rights come alive and sees it from a broad view,
combining contentious and institutionalized modes of action used by people to
express their grievances.

Even though we focus on the enforcement of constitutional rights, it is worth
asking where environmental rights come from. We contend that the emergence
of environmental rights involves a process of ‘juridification’ (Magnussen &
Banasiak, 2013) that usually (but not always) ends up in the constitutional
enshrinement of those rights. The process of juridification points to both
Hannigan’s (2006) and Hiskes’s (2009) emergent approach to environmental
rights and problems. The concept of emergence ‘denotes process, flow, adapta-
tion, and learning’ (Hannigan, 2006, p. 138) and ‘refers to the fact that these
ideas, beliefs and norms are in the process of being formulated’ (p. 144).

Juridification is defined by the Mexican legal sociologist Antonio Azuela
(2006) as the ‘process through which the expectations formed in the ‘environ-
mental field” (i.e., the expectations about what to do with the environment) are
transformed into ‘legal statements’ to be incorporated to the cultural horizon of
those actors participating in that field’ (pp. 13—-14). Thus, environmental rights
(as expressed in the state legal system) come from the juridification of the envir-
onmental problematique at the juncture of two fields: the environmental and the
legal. At that juncture, society’s normative expectations about the environment
are transformed into legal statements that return to the environmental field in
the form of human rights.

The process of juridification may involve domestic and international factors.
Hiskes (2009) argues that the origins of environmental rights are domestic rather
than international. He makes the case for environmental rights as rights that
emerge within a given (national) community and contends that the best way to
arrive at the real protection of environmental rights is to rely on the political will
already present within individual political communities and as it manifests itself
in the national constitution (rather than relying on international agreements or
regimes). Constitutions are of great importance to Hiskes, because they not only
enshrine the significance a society attaches to environmental protection and
enumerate human rights as unalienable rights but also convey the sense of con-
nection of citizens across generations so inherent to environmental rights.

Similarly, Gellers (2012) determines that the trend toward the constitutional-
ization of environmental rights may not be explained by regional isomorphism,
but without denying the importance of international factors. In line with
Gellers’s (2015) analysis, we see the constitutional enshrinement of environmen-
tal rights as a primarily domestic process in which international influences are
mediated by the views, interests, and goals of the promoting actors involved. If
international influences are rather constant, domestic promoting actors may
vary across countries. While in some countries the process is propelled by the
mobilization and participation of social actors, in others (as we saw is the case of
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Argentina in the previous section), the constitutional enshrinement of environ-
mental rights may be the result of interparty or elite negotiations.

As said, from an emergent approach, environmental ‘rights’ are seen as
human rights, and ‘the change from ‘natural’ to ‘human’ rights indicates that
our view of rights is open to development and growth’ (Hiskes 2009, p. 26).
Conceiving of environmental rights as part of human rights implies considering
environmental protection as essential for the enjoyment of basic human rights
such as life and health and rejecting the possibility that those rights can be
enjoyed in a degraded environment (Shelton, 2013).

Generally speaking, environmental rights can be simply defined as the human
right to clean air, water, and soil, not only for living citizens but also for future
citizens (Hiskes 2009). Thus defined, environmental rights have three important
characteristics.

First, environmental rights are a group or collective rights. The fundamental
‘right to life’ presupposes more basic rights to clean air, water, and soil, and
these environmental goods are ineluctably collective goods which respect neither
space nor time constraints. This characteristic of environmental rights has two
fundamental implications: (a) Present generations are responsible for future
generations’ environmental goods, and (b) legal actions can be pursued not
only by those directly affected by environmental pollution or risk but also by
organizations somehow representing citizens’ diffuse interests.

Second, environmental rights are a matter of justice. Why? Because both pollu-
tion and environmental policies have distributional effects. Several authors (e.g.,
Carruthers, 2008; Harvey, 1996) have pointed out that not all social groups are
equally exposed to pollution and environmental risks. But environmental rights
also entail distributional effects with regard to environmental policies because ‘the
cost will fall more heavily on some people than on others, and the environmental
good will benefit some more than others’ (Hiskes 2009, p. 20).

Third, environmental rights are concomitant with a number of procedural
rights through which citizens and social organizations can secure or claim the
protection of the right to clean water, air, and soil (Daly, 2012; Gellers, 2012;
Hajer, 2000; Hiskes, 2009; May, 2013; Shelton, 1991; Roesler, 2012). That is why
it is more appropriate to talk about environmental rights, in plural, and not just
about the ‘substantive’ right to clean water, air, and soil. To some (e.g., Daly,
2012; Hiskes 2009; May 2013), these procedural rights have been most compre-
hensibly defined by the 1994 Ksentini Report, later on incorporated into the
1998 Aarhus Convention. Those rights can be summarized as the general ‘right
to know, participate, and claim’.

However, constitutional enumeration is not enough for either enjoying or
understanding environmental rights (Jeffords & Minkler 2016; May, 2013).
Upon their constitutional recognition, environmental rights need to be applied
and enforced. First of all, environmental rights (general as they are) must be
translated into more detailed enabling legislation. And after the legislative
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process has come to an (temporary) end, it is time for the enforcement of the
environmental legislation (hopefully) grounded on the constitutional rights.

Environmental legislation is usually the first step in the enforcement of con-
stitutional environmental rights. During the legislative process, legal statements
are more exposed to the changing influences of the political system. Because of
that, and given the greater reversibility of laws in general, environmental laws
are inherently subject to an ‘emergent nature’ or ‘ontological vulnerability’
(Philippopoulos-Mihalopoulos, 2013). In this regard, we do not see a qualitative
difference between constitutional rights and environmental laws but rather a
difference of degrees. Nevertheless, given their higher rank, constitutional
rights are more difficult to change and work as more useful tools for the expres-
sion of environmental demands.

It is from the legislative process onward that the procedural rights men-
tioned earlier and the modes of institutionalized participation associated to
them are deemed most crucial (cf. Daly, 2012; Hajer, 2000; Hiskes, 2009;
May, 2013; Roesler, 2012). The enforcement and enjoyment of constitutional
rights and their enabling legislation are contingent on administrative and judi-
cial procedures, the implementation of which is closely tied to participation,
that is, the ‘right to know, participate, and claim’. And it is at this point that
the social—and not merely legal-—meanings of environmental rights begin to
be found.

Therefore, as seen before, the emergent nature of environmental rights refers
not only to their constitutional origins but also to the fact that they are, para-
phrasing Hannigan, in a constant process of being (re)formulated through par-
ticipation. Yet, we contend that procedural rights and institutionalized
participation modes are also not enough for the enforcement of environmental
rights. Even if procedural rights come to the fore at this point, social demands
and actions regarding the environmental crisis cannot be fully comprehended
within the terms of participatory policy-making mechanisms. As we will see in
the Argentine case, the mobilization of those who form the environmental field
goes beyond administrative procedures and institutionalized modes of participa-
tion. An expanded emergent approach allows us to pay particular attention to
different ways in which both contention and institutional modes of participation
are key to the enforcement of environmental rights.

Combining Contentious and Institutionalized Modes
of Participation

We start by defining environmental participation in broad terms. Based on
Pasquino’s (2009) general definition of participation, we understand participa-
tion as a set of actions and behaviors aimed to influence (in a more or less direct
way and a more or less legal way) state decisions regarding the environment and
the regulation of interactions between humans and their environment.
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Unlike other approaches discussed along this article, we do not see conten-
tious and institutionalized participation as separate or antagonistic modes of
environmental action but rather as different tactics or tools that people use and
combine to advance their grievances. In that way, we claim that the enforcement
and effectiveness of constitutionally enacted environmental rights are propelled
by the combination of contentious and institutionalized modes of participation.

Whereas the notion of institutionalized participation refers to the institu-
tional or administrative channels through which lay citizens and social actors
participate in policy making, our understanding of contention starts with a basic
definition of it as the ‘common action that bears directly on the interests of some
other acting group’ (Tilly, 1986, pp. 381-382). Two elements are central to the
notion of contention: the expression of grievances and claims and the confron-
tation of groups with opposing interests (McAdams, Tarrow, & Tilly, 2001;
Tarrow, 2011).

As the discussion over institutionalized participation was already introduced
in the previous section, we start here with the definition of three modes of
contention that are relevant to environmental issues: social protest, judicial
litigation, and expert controversy. Afterward, we resume and further define
the notion of institutionalized participation and discuss its intertwining with
contentious modes of participation in the enforcement and effectiveness of envir-
onmental rights.

Protest and litigation are considered as modes of contention because both
of them include the basic idea of confrontation of interests. We add expert
controversy as a mode of environmental contention in like manner. Expert
knowledge is especially relevant in the setting and discussion of environmental
issues. As far as environmental issues are highly controversial, it is expected that
scientists take position and confront, through their ideas, evidences, and demon-
strations, on different issues.

Social Protest

Protest is perhaps the most obvious mode of contention, since the large literature
on social movements has focused on it as a challenging, disruptive, transgressive,
or contentious form of collective action (e.g., Dalton, Recchia, & Rohrschneider,
2003; Della Porta & Diani, 2006; Offe, 1985). To analyze the role of social protest
in the enforcement, actualization, and reformulation of environmental rights, we
must address the broader issue of protest’s effects. We do not intend to review here
the vast literature that examines this issue (for an overview, cf. Goodwin & Jasper,
2003; Keck & Sikkink, 1998; McAdams et al., 2001). We briefly address the
question of political influence. Assuming that all contenders want to affect
policy and that they often lack the resources and clout of, for instance, well-
established interest groups, what are the factors that translate their claims and
actions into political influence? Broadly speaking, there are two ways of answering
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this question: (a) by focusing on the contenders’ resources, strategies, and tactics
and (b) by focusing on coalition building and the making of pragmatic alliances
between protesters and state actors.

From the first approach, available resources and mobilization strategies and
tactics are crucial in explaining the possibility of political organization and
sustained action as well as the likelihood of bringing public attention to pro-
testers” concerns (Black, 1973; Kessler, 1990; McAdam, McCarthy, & Zald,
1996; Yates, 2015). State and society are seen as separate spheres, and protesters
are conceived of as adversaries to state actors. This adversarial view is consistent
with an emphasis on both the radical tactics protesters follow (such as barricades
and road blockades) in their opposition to the state and the business sector and
the consensual and horizontal nature of the relationships among protesters.

The second approach goes a step further and pays more attention to the
multiple ways in which protesters interact with state actors of different sorts
in order to gain political influence and see their claims transformed into state
decisions (Hochstetler & Keck, 2007; Keck & Sikkink, 1998). From this view,
protesters and state actors are not necessarily seen in adversarial terms. Judges
can endorse the protesters’ claims, thus stressing the protesters’ opposition to the
national executive; protesters may build an alliance with municipal authorities in
order to scale up and have the provincial legislature pass a new law; conversely,
local protesters may resort to national authorities to change provincial or muni-
cipal decisions. These and other examples indicate that the relationship between
protesters and the state can be more complex and less linear than the way the
standard literature on social movements tends to portray it (Abers & von Biilow,
2011; Rossi & von Biilow, 2015). Accordingly, we take on a more open and
contradictory view of the state according to which protesters (and social actors
in general) can combine tactics typical of social movements with pragmatic or
programmatic alliances with state actors that may involve noncontentious
modes of participation.

Judicial Litigation

In spite of the strong identification between protest and social movements, the
modes of contentious action are not reduced to protest. After endorsing the dis-
tinction between ‘transgressive’ and ‘contained’ contention (McAdams et al., 2001)
in the 2011 edition of his Power in Movement, Tarrow (2011) claims that more
attention should be paid to contained contention and the ‘multiplicity of hybrid
forms of interaction that bridge convention and contention across the boundaries
of the polity’ (p. 272). He especially stresses the growing relevance of judicial action
and the resort to the courts in the defense of rights. Likewise, protest and litigation
are considered as ‘confrontational practices’ and ‘unconventional activities,’
opposed to ‘conventional politics’, by Dalton et al. (2003, pp. 752-753). In line
with all these authors, we see litigation as a mode of contention in which, instead of
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expressing themselves through the disruptive methods of protest, confronting inter-
ests are disputed and settled through judicial procedures.

Judicial litigation is the mode of environmental contention that most directly
addresses environmental rights, as environmental litigation inherently refers to
the protection of the constitutional right to a healthy environment. Under cer-
tain circumstances, judges and lawyers may become important actors in the
enforcement and interpretation of environmental rights in Argentina. In the
proceedings of a 2003 symposium on environmental law in Latin America, a
United Nations official highlighted that in the region,

“Latin American judges were capable of finding some novel solutions within the
discretion possibilities allowed by current legislation. In no few occasions these
solutions ended up being incorporated into legislation. Jurisprudential environmen-
tal law has thus become an important source of positive environmental law”. (Di
Paola, 2003, p. 16)

Litigation is the only mode of contention included in the procedural right to
know, participate, and claim. Yet, authors like Hiskes (2009) and Hajer (2000)
doubt the effectiveness of litigation in solving environmental problems.
Nevertheless, judges and lawyers may play, along with other actors involved
in a lawsuit, a unique role in the advancement of environmental rights through
the determination of risks and responsibilities. In the context of a trial, the judge
is the last resort in the determination of liabilities and risks at stake in any
controversy (Azuela, 2006). Her sentences will be typically grounded on expert
reports (environmental lawyers included) and scientific data. Yet, the validity of
the facts proved through judicial procedures does not stem from the scientific
evidence but from the formal authority invested in the judge that forces the parts
to take her sentences as the established truth—a classical instance of John
Austin’s (1962) performatives.

Therefore, litigation may play a central role in the regulation of the social
definition of environmental problems and rights. The parties in the controversy
present before the judge their claims, arguments, and backing evidence, and it is
the judge who, on the basis of available legislation, establishes which claims and
evidences are valid and which are not. In so doing, the judge brings a temporary
end to two different indeterminacies affecting environmental issues: (a) the inde-
terminacy of general legislation, in the sense that it is not possible from the
legislation (constitution included) to predict beforechand what the best legal
answer for a particular case is (Azuela, 2006), and (b) the indeterminacy of
scientific evidence, in the sense that all parties in the controversy present scien-
tific data and expert reports which together produce a nonconsistent rendering
of the problem at hand. This is not to say that judges always rule in favor of
environmental protection or that law is an efficient cause of environmental
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decision making. Judges and lawyers are important parts in many controversies,
but they are not the only actors involved.

Expert Controversy

Of all three, this is undoubtedly the least graspable of the modes of environ-
mental contention and also the most ubiquitous. Two aspects must be distin-
guished: the debate among experts and the use of scientific discourse in social
and judicial controversies.

The first aspect of technical controversies is more silent, less noticeable, and
thus much understudied in Argentina and elsewhere: The debates among experts
as to what constitutes (an acceptable level of) pollution and environmental
degradation (or what environmental risks are worth taking into account) and
what their causes and the best solutions are. This is not to say that scientific
research and expert debates are inexistent. What is at stake here is the poor
dissemination of expert debates and the scarce transfer of scientific insights.

Nevertheless, abundant environmental legislation has been enacted in
Argentina over the last decade, and we must presume (and know) that expert
opinions and debates have somehow shaped legislative and executive decisions
regarding environmental issues. But given that those debates, if existent, hardly
reach public status, it is hard to assess its productivity in building environmental
rights, thus its social impact is still mediated by how judicial actors and social
protesters (and their opponents) use expert information. Beyond that, the social
use and impact of scientific knowledge tend to remain in Argentina within the
realm of ‘invisible power’, paraphrasing Bobbio (1987).

Thus, in relation to the second aspect, scientific discourse is present in both
social demands and judicial statements. Social protesters tend to oppose projects
and to object the “partiality” of the technical data and studies presented by firms
and public officials on the base of “‘alternative’ expert knowledge (mixed with
other considerations such as human rights, regional development, or local iden-
tities). The public discussion of issues related to nature is carried out within
scientific discourses which help legitimize environmental claims as nonbiased,
general concerns. In spite of social scientists’ claims, both experts and militants
who resort to scientific statements reject the idea that nature is some socially built
entity. As Beck (1995) points out, those who protest become immediately involved
in a network of scientific requirements of which it is very difficult to get rid. In
exchange, experts have lost their status as independent, objective providers of
knowledge and need to conquer their role and legitimacy in a situation where
different actors (social contenders, nongovernmental organizations [NGOs],
and other experts) claim knowledge on their own (Hajer & Versteeg, 2005). In
both ways, protest and science are inseparable components of the environmental
field. And the same can be said about environmental litigation and science.
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Institutionalized Participation and Beyond

Institutionalized participation can be defined as the modes of participation that
come from the transformation of voluntary characteristics of civil society into
forms of permanent political organization based on the interaction between
social and state actors and the effectiveness of the institutions created for the
operation of participation (Avritzer, 2009). In turn, these institutions are created
with the specific goal of fostering ‘the participation of social actors in delibera-
tion and decision-making’ (Avritzer, 2002, p. 136).

Like other authors, Hiskes (2009) stresses the importance of institutionalized
participation in environmental decision making, arguing that the establishment
of environmental justice depends on both constitutionalism and participatory
democracy. The effective access to information and the opportunity to partici-
pate in decision-making processes through administrative procedures are crucial
to the consolidation of environmental citizenship.

Yet, we notice that institutionalized participation in Argentine environmental
policy making has been rather inchoate, while the involvement of citizens and
organizations in social protests and judicial litigations has been so far more
effective. We do not argue that institutionalized participation is not important
in enforcing environmental rights but rather that contentious participation is
equally productive in putting environmental issues on the public agenda, in
conveying the social reinterpretation of environmental rights, and—sometimes—
in changing or steering the course of decision making. That is why we pay special
attention to the connection between contentious and institutionalized modes of
participation. For instance, social protest can be effective in establishing linkages
between public officials and social contenders, and the latter can take advantage of
the newly opened participation channels, thereby favoring the connection between
social actors and engaged individuals within the state (Keck & Sikkink, 1998;
Tarrow, 2011). The resources derived from these types of linkages and connections
can be mobilized either to block policies that are considered detrimental by social
contenders and state actors—Ilike open-pit mining—or to advance any particular
policy they advocate for—like river cleanup in metropolitan areas (Hochstetler &
Keck, 2007).

To sum up, the broad notion of participation we advance in this work entails
a plurality of social and state actors that (either individually or in blocks) usually
resort to and combine different participation modes (either contentious or insti-
tutionalized). Over the last years, institutionalized participation in environmen-
tal policy making has begun to develop in Argentina without implying the
weakening of environmental contention. Moreover, in a challenging context in
which the constant emergence of environmental rights is highly disputed both
modes of participation have been necessary to embody constitutional rights
in concrete policies and practices. In the following sections, we examine two
cases in which different modes of contention combine with other forms of
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participation. We will see that while the state embraces different actors with
opposing interests and goals, social action does not circumscribe to protest
(as a standard social movement theory would expect), and social contenders
resort to the aggregation of contentious and institutionalized modes of action.
We will also see that, while the process is usually started by contentious actions
(either litigation or social protest), the advancing of environmental rights also
depends on the opening and use of mechanisms of institutionalized participation.

River Cleanup in Metropolitan Buenos Aires: The
Matanza-Riachuelo Case

Environmental litigation has proliferated all over the country over the past
decade. But no other case has gained as much salience as the so-called
Matanza-Riachuelo case. Initiated with a lawsuit filed by citizens allegedly
affected by the pollution of the Matanza-Riachuelo River in metropolitan
Buenos Aires, this paradigmatic case has brought to the fore the role of the
National Supreme Court of Justice (CSJN, as per its Spanish acronym) and the
federal courts in advancing environmental rights by compelling the state (at all
levels) to carry on administrative measures in order to secure the right to a
healthy environment. As part of those measures, a new institutionalized parti-
cipation channel was created, which was used by social organizations committed
to the cleanup of Matanza-Riachuelo to monitor the accomplishment of the
judicial orders.

Matanza-Riachuelo is the most polluted river in Argentina and one of the
three major tributaries of Rio de la Plata that run through the territory of
Buenos Aires Metropolitan Region. The river’s source is in the province of
Buenos Aires, and its lower section defines the southern boundary of the city
of Buenos Aires, separating it from the province of Buenos Aires, which con-
stitute two separate jurisdictions. The Matanza-Riachuelo river basin embraces
2,240 km? and is home to about four million people. Industrial waste and
untreated sewage are the main sources of water pollution. Pollution affects
more severely the lower section of the river, entailing health risks and urban
blight for the adjoining neighborhoods.

Matanza-Riachuelo has been a subject of public concern for decades and even
centuries. But all attempts of cleanup had failed until very recently. In 2004, a
group of affected neighbors from Avellaneda (a provincial department located in
the lower section) filed before the CSJN a lawsuit against the National
Government, the province of Buenos Aires, the city of Buenos Aires, and 44
firms for injuries caused by the river pollution. The claimants resorted to the
constitutional right to class action, and grounded their demand on the constitu-
tional right to a healthy environment and the right to reparation in case of
environmental damage. The so-called Beatriz Mendoza lawsuit soon became
the major case of environmental litigation nationwide.
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The CSJN issued a first ruling in 2006. First of all, the CSJN established its
primary competence on the case at issue on the basis of two important consid-
erations: (a) that the demand referred to basic constitutional rights (right to a
healthy environment and right to reparation) to be guarded by the CSJN and
(b) that the interprovincial nature of the Matanza-Riachuelo River involved a
federal conflict that required, or justified, the CSJN’s intervention. This unpre-
cedented rule soon became a major reference for other litigation attempts and
also for other nonjudicial demands.

The 2006 CSJIN ruling focused on environmental reparation and preservation
and commanded the national government, the provincial government, the city
government, and the Federal Environmental Council to conjointly present an
integrated cleanup plan for the Matanza-Riachuelo River within 30 days. Upon
the CSJIN ruling, the National Ombudsman and a number of NGOs requested
to intervene in the Beatriz Mendoza lawsuit as amicus curiae. This request,
grounded on the procedural rights (class action) introduced by the 1994 consti-
tutional amendments, was accepted by the CSJN, thereby making the National
Ombudsman and environmental NGOs prominent actors in the litigation
process.

The participation of the National Ombudsman and some NGOs in the
Beatriz Mendoza lawsuit was actually part of a social mobilization process
started around 2002. From then on, NGOs and scholarly groups, convened
by the National Ombudsman, began to interact to put together and disseminate
reports condemning the critical environmental situation of Matanza-Riachuelo,
especially in its lower section. They also began to follow-up public policy mea-
sures and claimed the reactivation of the preexistent Matanza-Riachuelo
Committee. In the process, NGOs and scholarly groups built with the
National Ombudsman a solid alliance that helped unify particular demands
and that would play an important role on the way to the legal process and in
monitoring the cleanup plan requested by the CSJN.

Yet, the action of the environmental and local organizations that had parti-
cipated in the mobilization process that ended up in the Beatriz Mendoza lawsuit
remained largely unnoticed to the nationwide public attention and to state
agencies until the intervention of the CSJN. The CSJN’s decision to accept
those organizations as amicus curiae (and later on to invest them with social
accountability authority) had the double effect of legitimizing their preexistent
role as social contenders and amplifying their demands.

The immediate state response to the CSJN ruling was the creation of a new
river basin agency by initiative of the national government. The Matanza-
Riachuelo River Basin Authority (ACUMAR, as per its Spanish acronym)
was created by national Law 26168/06 in November 2006, and later ratified
by the province and the city of Buenos Aires. As defined by Law 26168/06,
ACUMAR is run by a board made up of four representatives from the national
government, two from the province of Buenos Aires and two from the city of
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Buenos Aires. ACUMAR is headed by the national secretary (current minister)
for the environment.

Two public hearings were held in 2006 and 2007. At the hearings, the public
authorities presented the first versions of an integrated cleanup plan that were
contested by the CSJIN, the National Ombudsman, and the NGOs, whereas the
defendant firms tried to show that they were not responsible for the pollution of
the river. In 2008, the CSIN issued a final ruling, making the three government
levels responsible for the remediation and future prevention of environmental
damages in the river basin. Once again, the CSJN commanded the national, the
provincial, and the city governments to put together and carry on an integrated
cleanup plan through the newly created ACUMAR. It also committed the
Federal Court of Quilmes (a provincial department located in the lower section
of the river basin) to monitor the compliance of its sentences, which later on was
replaced by two other federal courts.

According to the 2008 CSJN ruling, three major goals had to be pursued by
the future cleanup plan: (a) life quality amelioration in the river basin,
(b) remediation of all environmental elements (water, air, and soil), and
(c) prevention of damages with a sufficient and sensible degree of prediction.
The ruling also established the basis for implementation by stipulating (a)
administrative measures oriented toward the achievement of results and (b)
monitoring instruments consisting of a ‘mixed system’ (Merlinsky, 2013). As
to the latter, a novel monitoring mechanism for public policies was established.
Monitoring responsibility was granted to three actors located in different arenas:
the Nation’s General Auditor (executive power), the federal courts (judicial
power), and ACUMAR'’s Cuerpo Colegiado (an instance of social accountability
through institutionalized participation). The CSIN commanded that the same
actors that were accepted as amicus curiae in the litigation (local and environ-
mental NGOs and the National Ombudsman) formed a Cuerpo Colegiado
(Collegiate Body) invested with the power to monitor the fulfillment of
ACUMAR cleanup plan’s goals and terms.

The Beatriz Mendoza lawsuit brought about a profuse production and circula-
tion of studies, information, and documents of all sorts that were used by all the
parties in the dispute (firms, government agencies, judicial actors, social organiza-
tions) to prove their point. This profusion of documents, especially vivid at public
hearings, helped build a corpus of knowledge about the river basin available—for
the first time ever—as an object of public deliberation. Thus, the drafting of the
integrated cleanup plan became both an object of expert controversy and a plat-
form for the building of common knowledge on the affected territory as well as on
river basin management. Furthermore, the controversy around Matanza-Riachuelo
gave visibility to the metropolitan nature of urban environmental problems and
policies, issues highly neglected until then by public authorities at all levels.

There is no doubt that the legal, social, and expert controversy over
the cleanup of the Matanza-Riachuelo River has given rise to an important
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change in the way environmental problems are processed in terms of fundamen-
tal rights in Metropolitan Buenos Aires. Nevertheless, many implementation
problems are still in place. Although some measures have been taken, the
execution of the proposed integrated cleanup plan is far from been completed
(La Nacion, 2016).

The institutional and political difficulties that ACUMAR and the integrated
cleanup plan have so far faced seem to confirm the idea that the intervention of
the judicial power can be more successful in setting the agenda and amplifying
social demands than in embedding court rulings into bureaucratic and political
practices at the three government levels. In spite of that, the Matanza-Riachuelo
case shows how litigation combines with, and amplifies, a previous social
mobilization process, and promotes expert controversy. At the same time that it
brings forth a new institutionalized participation mechanism (Cuerpo Colegiado),
the combination of all those participation modes furthers the formation of a state—
society alliance among local and environmental organizations, scholarly groups,
executive control agencies (the National Ombudsman and the Nation’s General
Audit), and the federal courts themselves; such combination demands the effective
enforcement of constitutional environmental rights. Even if the river cleanup plan is
far from completion, that alliance has been effective in inducing the creation of
ACUMAR, in monitoring its activities through a newly created institutionalized
participation mechanism, and in forcing national, provincial, and municipal execu-
tive authorities to put together the cleanup plan. The Matanza-Riachuelo case also
shows how the same social organizations can combine mobilization strategies (in
this case, under less disruptive tactics than those favored by the social movements
literature), litigation tactics (as amicus curiae), and institutionalized participation
(as members of the monitoring Cuerpo Colegiado).

Open-Pit Mining on the Argentine Andes: The Case of Mendoza

In the Andean province of Mendoza, the alliance of social, economic, and
political actors was successful in restricting the installation of open-pit mining,
thereby showing the productivity of environmental contention and it is inter-
twining with other forms of participation in advancing environmental rights.
Along the process, important environmental protection norms and the incor-
poration of social organizations into institutionalized participation practices
were achieved due to the combination of social protest, litigation, and expert
controversy, on a par with the building of society—state alliances at both the
municipal and the provincial level.

Mendoza protests against open-pit mining have focused on three different
sites: the department of San Carlos and other departments of the Uco Valley,
the department of San Rafael, and the department of General Alvear. The first
events took place in San Carlos in 2003 when the presence of mining firms was
first noticed. By the end of 2005, the conflict over the activity escalated when the
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intentions of a mining company to extract gold and cooper near Laguna del
Diamante water reservoir became public.

As social concerns were growing, the Diamante Front was formed out of a
diverse group of neighborhood unions, rural associations, local council mem-
bers, religious organizations, tourism businessmen, independent professionals,
and school teachers under the leadership of San Carlos Rural Society’s presi-
dent. Simultaneously, a typically grassroots organization (San Carlos Self-con-
vened Neighbors) also formed in San Carlos, which adopted an assembly
structure and were more prone to engage in direct actions than the Diamante
Front. Despite their differences in organization and strategies, both groups
managed to work together along the process.

In San Rafael, the conflict over mining started in 2004 when the National
Atomic Energy Commission made public its intention to resume the exploitation
of uranium in Sierra Pintada without having remediated the environmental
passive of previous operations. To channel local opposition to the reopening
of Sierra Pintada, the Southern Multisectoral for a Sustainable Development
network was formed with the participation of rural producers and nongovern-
mental organizations and under the coordination of the San Rafael Commercial,
Industrial, and Rural Chamber.

In March 2005, the Southern Multisectoral hired specialized lawyers and
filed an accion de amparo to demand that Sierra Pintada would not be reo-
pened. Opposition to uranium mining and the legal basis of this accion de
amparo were mainly built upon Article 41 and the General Environmental
Law (Multisectorial del Sur, n.d.). The San Rafael Federal Court ruled a pre-
cautionary measure forbidding the National Atomic Energy Commission to
take any further action. After a long litigation process, in 2009, Mendoza’s
Federal Appeal Court confirmed the precautionary measure and ordered the
National Atomic Energy Commission to restrain from starting a new exploita-
tion in Sierra Pintada insofar as all environmental passives generated in
previous phases were not remediated. This decision was ratified by the CSIN
in 2010.

In General Alvear, the mobilization against open-pit mining started in
2006 when the granting of new mining permits in San Rafael became public.
As General Alvear is located downstream San Rafael, General Alvear neighbors
and organizations started to worry about the impact of mining on the quality of
the scarce water resources that were essential for the development of the depart-
ment’s traditional rural and touristic activities.

Initially, a grassroots organization (Punta del Agua Self-convened Neighbors
assembly) was formed to undertake a communication campaign against open-pit
mining. Later on, assembly members joined General Alvear Commercial,
Industrial, and Rural Chamber to form the General Alvear Multisectoral,
which comprised around 40 nongovernmental, business, labor, political, and
educational organizations. With the activities of San Rafael and General
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Alvear Multisectorals, by 2006, Southern Mendoza became the major bastion of
resistance against open-pit mining in the province.

Along with the growing opposition in these three places, resistance networks
developed across Mendoza. By the end of 2006, self-convened assemblies and
more institutionalized groups formed Mendoza Assemblies for Pure Water
(AMPAP, by its Spanish acronym) with the main goal of working toward the
approval of a provincial law to forbid metal and uranium mining. Prior provin-
cial legislation paved the way for a law restricting metal mining. In 2005, law
7422/05 enlarged Laguna del Diamante environmental reserve and prompted the
suspension of mining exploration in the Uco Valley. In 2006, law 7627/06 pre-
cautionarily suspended metal mining permits, explorations, and exploitations.
Yet, law 7627/06 was vetoed by governor Julio Cobos.

The veto of law 7627/06 had the unexpected effect of multiplying antimining
resistance in several cities and departments. Municipal Acts rejecting open-pit
mining combined with strong mobilizations demanding the restitution of law
7627/06. Given this growing state—society resistance, a new bill was presented in
the provincial legislature, this time to forbid metal mining. After an open debate
process with the participation of grassroots organizations, antimining networks,
and other social organizations, together with a sustained social mobilization,
particularly in General Alvear and San Carlos, law 7722/07 was passed in June
2007 and later on promulgated by Governor Julio Cobos. The plurality of actors
who were drivers of the law found in Article 41 and in the General
Environmental Law, the legal basis on which to underpin a precautionary strat-
egy to guarantee a healthy environment, at the provincial level, on the f