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I ntroduccién

El art. 139 delaConvencién delas Naciones Unidas sobre €l Derecho
del Mar?® (en adelante CONVEMAR) establece que: “ 1. Los Estados
Partes estaran obligados a velar por que las actividades en la Zona,

* Articulorecibido el 31 de octubre de 2011 y aprobado parasu publicacion el 21
dediciembrede 2011.

1 ITLOS, Seabed Disputes Chamber of the International Tribunal for the Law of
the Sea, Advisory Opinion (February 1, 2011), “ Responsibilities and Obligations of States
Sponsoring Persons and Entities with Respect to Activitiesin the Area”, pags. 1-76.

2 Abogada por la Facultad de Derecho y Ciencias Sociales de la Universidad
Nacional de Cérdoba. Magister en Género y Equidad por la Universidad de Murcia,
Espafia. Becaria Doctoral del Consejo Nacional de Cienciay Tecnologia de la Nacién
(CONICET), Miembro del Instituto de Derecho Internacional Publico y Derecho de la
Integracion delaAcademiaNacional de Derechoy Ciencias Sociales de Cordoba

3 LaCONVEMAR entré en vigor el 16 de noviembre de 1994.
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ya sean realizadas por ellos mismos, por empresas estatales o por per-
sonas naturales o juridicas que posean su nacionalidad o estén bajo
su control efectivo o € de sus nacionales, se efectlien de conformidad
con esta Parte. La misma obligacion incumbird a las organizaciones
internacionales respecto de sus actividades en la Zona” .

En este marco, € 10 de marzo de 2010 |a Republica de Nauru trans-
mitio a la Secretaria General de la Autoridad Internacional de Fondos
Marinos una propuesta de solicitud de Opinidn Consultiva (en adelante
0C), con € finde quelaSalade Fondos Marinosdel Tribunal Internacio-
nal del Derecho del Mar (en adelante TIDM) aclarase algunas cuestio-
nes sobre el alcancey contenido de |as obligaciones y responsabilidades
del Estado patrocinante en las actividades de lazona*. Nauru justificé su
propuesta de peticidn en que su pais carecia de recursos econémicos y
técnicospararealizar por si exploracionesen el fondo marino oceanico, y
que su participacion en las actividades de lazona se limitaba a patrocinar
a empresas privadas que realizaban las exploraciones. Concretamente,
Nauru habia patrocinado en 2008 a la empresa Nauru Ocean Resources
Inc. que solicitabaautorizaci 6n paralaexpl oracion de nédul os polimetélicos

4 Véase: PLakokEeraLos |, “ Seabed Disputes Chamber of the International Tribu-
nal for the Law f the Sea: Responsibilities and obligations of states sponsoring persons
and entities with respect to activities in the area -Advisory Opinion”, Journal of
Environmental Law 24:1, 2012, pégs. 133-143. Guerrero PenicHE N., “La Opinion
Consultivadel Tribunal Internacional del Mar alaluz del Principio de Trato especial y
Diferenciado paralos Estados en desarroll0”, Anuario Mexicano de Derecho Internacio-
nal Publico, Vol. 12, 2012, pégs. 175-227. HanoL G, “Responsibilities and Obligations
of States Sponsoring persons and Entities with respect to activities in the area: the
International Tribunal of the Law of the Sea's recent contribution to International
Environmental Law”, Review of European Community & International Environmental
Law 20 (2), 201, pags. 208-213. BoyLE A., HanpL G, “International Law and Liability
for Catastrophic Environmental Damage”, 105 Am. Soc'y Int’| L. Proc., pag. 428, 2011.
FreestonE D., “Advisory Opinion of the Seabed Disputes Chamber of International
Tribunal for the Law of the Seaon Responsihilities and Obligations of States Sponsoring
Persons and Entities With Respect To Activitiesin the Area’, 15 ASIL Insights (Issue 7,
March 9, 2011). Pavne C.R., “Responsibilities and Obligations of States Sponsoring
persons and Entities with respect to activities in the area’, Seminar on the Outcome of
the Advisory Opinion | ssued by the Seabed Disputes Chamber of the International Tribu-
nal for the Law of the Sea on 1 February 2011 on the Responsibilities and Obligations of
Sates Sponsoring personsand Entities with respect to activitiesinthearea” , organized
by the International Seabed Authority United Nations, New York, 7 April 2011.
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en la zona. La preocupacion central de Nauru era que 10s costos y res-
ponsabilidades potencial es derivadas de su condicion de Estado patroci-
nante, excedieren sus capacidades financieras de respuesta ®.

El 6 de mayo de 2010, €l Consgjo de laAutoridad Internacional de
Fondos Marinos (en adelante ‘ Consgj0’) reformul 6 los interrogantes plan-
teados por Nauru, y decidio requerir alaSaade FondosMarinosdel TIDM
una OC®. Lasolicitud de OC verso sobre las sigui entes cuestiones:

1. What are the legal responsibilities and obligations’ of Sates
Parties to the Convention with respect to the sponsorship of
activities in the Area in accordance with the Convention, in
particular Part XI, and the 1994 Agreement relating to the
Implementation of Part XI of the United Nations Convention
on the Law of the Sea of 10 December 1982?

2. What is the extent of liability of a Sate Party for any failure
to comply with the provisions of the Convention, in particu-
lar Part XI, and the 1994 Agreement, by an entity whom it
has sponsored under Article 153, paragraph 2 (b), of the
Convention?

3. What are the necessary and appropriate measures that a
sponsoring Sate must take in order to fulfil its responsibility
under the Convention, in particular Article 139 and Annex
[11, and the 1994 Agreement? 8,

5 ISBA/16/C/6, International Seabed Authority Council, Sixteenth session
Kingston, Jamaica 26 April-7 May 2010, “Proposal to seek an advisory opinion from
the Seabed Disputes Chamber of the International Tribunal for the Law of the Sea on
matters regarding sponsoring State responsibility and liability”, available at: http://
www.isa.org.jm/files/documents/EN/16Sess/Council/I SBA-16C-6.pdf

& El art. 191 dela Convencion establece: “ Cuando lo soliciten la Asamblea o el
Consegjo, la Sala de Controversias de los Fondos Marinos emitira opiniones consultivas
sobre las cuestiones juridicas que se planteen dentro del &mbito de actividades de esos
drganos. Esas opiniones se emitiran con caracter urgente” .

" Todo €l resaltado del presente trabajo nos pertenece.

8 ISBA/16/C/13, International Seabed Authority Council, Sixteenth session
Kingston, Jamaica 26 April-7 May 2010, Decision of the Council of the International
Seabed Authority requesting an advisory opinion pursuant to Article 191 of the United
Nations Convention on the Law of the Sea, available at: http://www.isa.org.jm/files/
documents/EN/16Sess/Council/l SBA-16C-13.pdf



216 LOS APORTES DEL TRIBUNAL INTERNACIONAL DEL MAR A LAS NORMAS...

El objetivo del presente trabajo serarealizar un andlisis del pronun-
ciamiento del TIDM ° con el objeto de detectar cudles han sido |os apor-
tes ala construccion y consolidacion de las normas de responsabilidad
internacional del Estado en relacién al hecho de actores no estatales (em-
presas privadas) en |as actividades desplegadas en la zona. El andlisis se
efectuarden los siguientestérminos: 1. Diferenciaterminol6gicaentrela
nocién de “ responsibility” y “liability” 2. Rol de la due diligence en
relacién alaobligacion de asegurar el cumplimiento delaConvencion 3.
Alcance de laResponsabilidad internacional del Estado patrocinante.

Diferencia terminoldgica entre la nocion de “responsibility” y
“liability”

Como cuestion preliminar a tratamiento de los interrogantes plan-
teados por el Consegjo, €l Tribunal efectud algunas consideraciones
aclaratorias sobre €l alcancey sentido de términos esencial es contenidos
en la normativa convencional que debia interpretar. A los fines del pre-
sente trabajo ° nos interesa resaltar |as apreciaciones que realizé €l Tri-
bunal sobre los términos “ responsibility” y “liability” que aparecen
utilizados en el articulado dela Convencion™.

La primera cuestion que introduce € Tribunal es que el término
“responsibility” que se desprende de los arts. 139 parrafo 1y 2 (“ Sates
Parties shall have the responsibility to ensure”) 2, 235 parrafo 1

° El Tribunal estaba conformado por |0s siguientes jueces. Treves (Presidente),
Marotta Rangel, Nelson Chandrasekhara Rao, Wolfrum, Yanai, Kateka, Hoffmann, Gao,
Bouguetaia, Golitsyn.

10F| Tribunal también se expide sobre |os siguientes términos; “ Sponsorship”,
“activitiesinthe Area” y “ prospecting” .

11 Advisory Opinion, ob.cit. nota 1, p. 22.

12 Article 139. Responsibility to ensure compliance and liability for damage: 1.
States Parties shall havetheresponsibility to ensurethat activitiesin the Area, whether
carried out by States Parties, or state enterprises or natural or juridical personswhich
possess the nationality of States Parties or are effectively controlled by them or their
nationals, shall be carried out in conformity with this Part. The same responsibility
applies to international organizations for activities in the Area carried out by such
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(“ Sates are responsible for the fulfilment”) ** de la Convencién y 4
parrafo 4 del Anexo Ill (“ Sates shall... have the responsibility to
ensure” ) ¥ no coincide con el sentido del término “ responsibility” em-
pleado en los arts. 304 de la Convencion (“ responsibility and liability
for damage”) ©° y art. 22 del Anexo 11l (“responsibility and liability
for damage”) ¢ *7. El Tribunal asigna a primer uso del término
“responsibility” el sentido de“obligacion” (obligacion primaria), mien-

organizations. 2. Without prejudice to therulesof international law and Annex 111, article
22, damage caused by the failure of a State Party or international organization to carry
out itsresponsibilitiesunder thisPart shall entail liability; States Partiesor international
organizations acting together shall bear joint and several liability. A State Party shall not
however beliablefor damage caused by any failureto comply with this Part by a person
whomit has sponsored under article 153, paragraph 2(b), if the Sate Party hastaken all
necessary and appropriate measures to secure effective compliance under article 153,
paragraph 4, and Annex |11, article 4, paragraph 4.

3 Article 235. Responsibility and liability: 1. States are responsible for the
fulfilment of their international obligations concerning the protection and preservation
of the marine environment. They shall beliablein accordance with international law

14 Article 4. Qualifications of applicants: 4. The sponsoring State or States shall,
pursuant to article 139, havetheresponsibility to ensure, within their legal systems, that
a contractor so sponsored shall carry out activities in the Area in conformity with the
terms of its contract and its obligations under this Convention. A sponsoring State shall
not, however, be liable for damage caused by any failure of a contractor sponsored by it
to comply with its obligations if that Sate Party has adopted laws and regulations and
taken administrative measures which are, within the framework of its legal system,
reasonably appropriate for securing compliance by persons under itsjurisdiction.

15 Article 304. Responsibility and liability for damage: The provisions of this
Convention regarding responsibility and liability for damage are without prejudiceto the
application of existing rules and the devel opment of further rulesregarding responsibility
and liability under international law.

16 Article 22. Responsibility: The contractor shall haveresponsibility or liability
for any damage arising out of wrongful acts in the conduct of its operations, account
being taken of contributory acts or omissions by the Authority. Smilarly, the Authority
shall have responsibility or liability for any damage arising out of wrongful actsin the
exercise of its powers and functions, including violations under article 168, paragraph 2,
and account being taken of contributory acts or omissions by the contractor. Liability in
every case shall be for the actual amount of damage.

7Texto en inglés: http://www.un.org/Depts/los/convention_agreements/texts/
unclos/unclos_e.pdf
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tras que el segundo uso le atribuye el significado de “responsabilidad”
(obligacion secundaria) 8.

Para arribar a esta conclusion, €l TIDM efectlia una comparacion
entrelasdiferentesversioneslingisticas de laConvencion. Por g emplo,
en el texto en espafiol *° del art. 139 de la Convencion el término
“responsibility to ensure” se traduce en “ los Estados Partes estaran
obligados” . Por su parteel art. 22 del Anexo |1 referido a“ responsibility
and liability for damage” se traduce en “ respondera de los dafios
causados por los actosilicitos’ . La diferencia puede verse también en
el texto en francés 22,

Con respecto a la distincion entre el sentido de los términos
“responsibility” y “ liability” e Tribunal establece queenlosarts. 139y
245 de la Convencion y 4 del Anexo |11 la referencia al término
“responsibility” implica, como deciamos obligacion primaria, mientras
queel término“ liability” serefiereaunaobligacién secundaria, esdecir,
las consecuencias de la violacion de una obligacion primaria®.

Sin embargo, cuando analiza €l art. 22 del Anexo 111 sobre responsa-
bilidad de la entidad privaday la Autoridad, € Tribunal aclara que en
relacion a los términos “ responsibility and liability for damage” el
término “ responsibility” serefierealaobligacién secundariay que coin-
cide con el sentido del término “ responsibility” del Proyecto delaComi-
sion de Derecho Internacional (en adelante‘ CDI") sobrela* Responsabi-
lidad del Estado por Hechos I nternacionalmente Ilicitos’ (REHII)?. No
obstante, nada dice el Tribunal respecto acual es el sentido del término
“liability” en esearticuloy en su caso, si seidentificao no con el utilizado
en el Proyecto de la CDI sobre Responsabilidad Internacional por las

18 Advisory Opinion, ob.cit. nota 1, pags. 22-23.

19Texto en espariol: http://www.un.org/Depts/los/convention_agreements/texts/
unclos/convemar_es.pdf

20Texto en francés: http://www.un.org/french/law/los/index.htm
21 Advisory Opinion, ob.cit. nota 1, pags. 22-23.
22 Advisory Opinion, ob.cit. nota 1, pag. 23.

23Yearbook of the International Law Commission, , val. |1, Part Two, Document
A/56/10: Report of the International Law Commission on the work of its fifty-third
session, 23 April-1 June and 2 July—10 August 2001, pp. 27-31.
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Consecuencias Perjudiciales de Actos No Prohibidos por el Derecho In-
ternacional (Prevencion del Dafio Transfronterizo Resultante de Activi-
dades Peligrosas).

Teniendo en cuenta las distinciones enunciadas, el Tribunal otorga
significado alostérminos utilizados en cadaunade | as preguntas someti-
das a OC. El primer interrogante cuando dice “ legal responsibilities
and obligations’ refiere a obligaciones primarias. El segundo interro-
gante cuando expresa“ the extent of liability of a State” implicaobliga-
cion secundaria. Y la dltima pregunta al decir “fulfil its responsibility”
se remite aunaobligacion primaria®.

Podemos afirmar que eslaprimeravez quelajurisprudenciainterna-
cional se hareferido aestaimportante cuestién terminol 6gica. Sin embar-
go, la distincion entre el sentido de los términos “ liability” y
“responsibility” o la interpretacién del diferente alcance del término
“responsibility” en distintas disposi ciones normativas, no haestado exen-
to de arduas discusiones en la doctrina internacional y en el seno de los
trabgjos de la CDI.

Las conclusiones a las que hallegado el TIDM sobre el sentido de
los términos “ responsibility” (normaprimaria) y “ liability” (norma se-
cundaria) ya habian sido sefiadladas con igual criterio interpretativo por
autores como Lefeber % y Horbach 2.

Respecto al sistema juridico de donde proviene la distincién entre
“responsibility” y “liability”, e TIDM no se ha expedido sobre esa
cuestiéon. Horbach 27 y Barboza? han destacado acertadamente que la
distincion de ambos términos proviene del sistemajuridico anglo-ameri-

24 Advisory Opinion, ob.cit. nota 1, pag. 24.

25 ereBer R., Transboundary Environmental Interference and the Origin of Sate
Liability, Kluwer Law International, The Hague, 1996, pags. 13-14.

26HoreacH N.L.J.T. (ed.), Liability versus Responsibility under International
Law. Defending strict state responsibility for transboundary damage, May, 1996,
péags. 34-39.

2"HoreacH N.L.J.T. (ed.), Liability versus Responsibility under International
Law. Defending strict state responsibility for transboundary damage, ob.cit. nota 24,
pags. 20-30.

28BaRrBOZA J., The Environment, Risk and Liability in International Law, Martinus
Nijhoff publishers, Leiden-Boston, 2011, pags. 22-23.
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cano 0 Common Law inglés, no existiendo en el sistemacontinental dicha
distincion. En la*“ tort law” inglesa, “ liability” se refiere a un término
juridico conectado con la obligacién juridica de pagar reparacion.
“ Responsibility” no es necesariamente legal e implica responsabilidad
derivada de lafalta de conformidad con una norma de naturaleza moral,
religiosa, social o juridica. Desde un perspectiva estrictamente juridica,
Horbach sostiene lanocién de“ responsibility” serefiereaunasituacion
anterior alaviolacion de unanormajuridicay por tanto, indica un deber
conformado por un esténdar de conducta cuyo cumplimiento oimposicion
exige un sistemayjuridico determinado.

La distincién terminol égica entre “ responsibility” y “liability” ha
sido adoptada en el marco de lostrabajos dela CDI sobre * Responsabili-
dad Internacional por las Consecuencias Perjudiciales de Actos No Pro-
hibidos por el Derecho Internacional (Prevencion del Dafio Transfronte-
rizo Resultante de Actividades Peligrosas) y el proyecto sobre REHII.
Sin embargo, €l sentido asignado por laCDI aambostérminos difiere del
sentido originario. Barboza? y L efeber *° concuerdan que en lostrabajos
delaCDl, el término “ responsibility” se limita alos hechos internacio-
nalmente ilicitos, mientras que “ liability” se refiere a otras formas de
responsabilidad incluidalaresponsabilidad por actos no prohibidos por €
Derecho Internacional.

El Informe Preliminar sobre responsabilidad (liability) internacional
por las consecuenci as perjudiciales de actos no prohibidos por el Derecho
Internacional, elaborado por el Relator Especial Quentin-Baxter ! esta-
blece que durante la sesiones de la CDI en junio de 1973 la Comisién
aprob6 sin debate |a propuesta del representante de los Estados Unidos
Sr. Kearny de utilizar € término “ responsibility” en relacion con los
hechosinternacionalmenteilicitosy “ liability” cuando setrate de conse-
cuencias perjudiciales que pueda tener la realizacion de determinadas
actividades licitas. Por tanto, €l criterio de distincion entre el uso de am-
bos términos eralalicitud o no de la conducta.

29| bidem.

39Lereser R., Transboundary Environmental Interference and the Origin of State
Liability, ob. cit. nota 24, pag. 14.

31Anuario de la CDI, DOCUMENTO A/CN.4/334Y ADD.1Y 2, 24y 27 de
junioy 4 dejulio de 1980, pp.262-263, parrafos 10-14.
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El rol de la due diligence en relacion a la obligaciéon de asegurar €l
cumplimiento de la Convencion

La obligacion de asegurar se desprende del art. 139 de la Conven-
cion que prevé que:

“1. Sates Parties shall have the responsibility to ensure that
activities in the Area, whether carried out by Sates Parties,
or state enterprises or natural or juridical persons which
possess the nationality of Sates Parties or are effectively
controlled by them or their nationals, shall be carried out in
conformity with this Part. The same responsibility applies to
international organizations for activities in the Area carried
out by such organizations.

Asimismo €l art. 4 del Anexo |11 de laConvencién dispone que:

“4. The sponsoring Sate or Sates shall, pursuant to article
139, have the responsibility to ensure, within their legal
systems, that a contractor so sponsored shall carry out
activitiesin the Area in conformity with the terms of its contract
and its obligations under this Convention. A sponsoring State
shall not, however, be liable for damage caused by any failure
of a contractor sponsored by it to comply with its obligations
if that Sate Party has adopted laws and regulations and taken
administrative measures which are, within the framework of
its legal system, reasonably appropriate for securing
compliance by persons under its jurisdiction” .

Laprimeravinculacion que realizael TIDM entre la nocion de due
diligencey laobligacion de asegurar serefierealanaturalezajuridicade
estaobligacion alaluz deladistincion entrelas obligacionesde mediosy
deresultados®. El TIDM entiende que la obligacion de asegurar consti-

$2\/gase: AnziLoTTi, D., “Laresponsabilité international e des Etats & raison des
dommages soufferts par des étrangers’, Revue Générale de Droit International Public,
tomo XIl1, 1906, pég. 5. TriereL, H., Diritto internazionale e diritto interno, Torino,
1899, pégs. 296-298. Aco, R., “Nouvelles réflexions sur la codification du droit
international”, Revue Généralede Droit International Public, 1988, pags. 539-576. Aco,
R.,“Ledélitinternational”, Recueil descoursdel’ Académiede Droit International deLa
Haye, 1939-11, Paris, Sirey, 1947, t. 68. Duruy, P-M., “Reviewing the difficulties of
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tuye una obligacién de medios y equipara esta Gltima nocion alade due

diligence. Especificamente dispone que:
110. The sponsoring Sate's abligation “to ensure” is not an
obligation to achieve, in each and every case, the result that
the sponsored contractor complies with the aforementioned
obligations. Rather, it is an obligation to deploy adequate
means, to exercise best possible efforts, to do the utmost, to
obtain this result. To utilize the terminology current in
international law, this obligation may be characterized as
an obligation “ of conduct” and not “ of result”, and as an
obligation of “due diligence”.

Esdeobservar quelaconclusién alaquearribael TIDM nointrodu-
ce un planteo innovador en lahermenéutica de las normas de responsabi-
lidad internacional del Estado. Por €l contrario, coincide con los pronun-
ciamientos efectuados por la Corte I nternacional del Justicia(en adelante
ClJ) en el asunto de las Pasteras entre Argentina y Uruguay * vy los
trabajos dela CDI sobrela Responsabilidad Internacional por las Conse-
cuencias Perjudiciales de Actos No Prohibidos por € Derecho Interna-
cional (Prevencién del Dafio Transfronterizo Resultante de Actividades
Peligrosas). Mas alin, €l Tribunal hace una referencia especifica a estos
dos instrumentos para sustentar su tesis.

Lasegunda cuestion alaque seavocael Tribunal, esaladetermina-
cion del alcance de la obligacion de asegurar. Plantear esta cuestion im-
plica, enlostérminosinterpretativosdel TIDM, expedirse sobreel conte-
nido del estandar de due diligence que conformala obligacion de asegu-
rar. En este marco el Tribunal acierta en considerar que lanocion de due
diligence constituye un concepto variable y revisable*, en el que una

Codification: OnAgo’sclassification of obligations of Means and Obligations of result
in relation to state responsibility”, European Journal of International Law, vol. 10,
No. 2, Paris, 1999, pags. 371-385. PisiLLo MazzescHi, R., “The due diligence rule and
the nature of the international responsibility of states”, German yearbook of
international law, vol. 35, Berlin, 1993, pags. 9-51. ReuTeRr, P, “Principes de droit
international public”, Recueil des cours de I’ Académie de droit international de La
Haye, volume 113, tomo I1, 1996, pag. 536.

33 1CJ, “ Case Concerning Pulp Mills on the River Uruguay, Argentina v. Uru-
guay”, 20th April 2010.

34 Advisory Opinion, ob. cit., nota 1, pag. 64.
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diversidad de factoresinfluyen en su determinacion. Hasostenido 1aOC,
gue la nocion de due diligence “ may change over time as measures
considered sufficiently diligent at a certain moment may become not
diligent enough in light, for instance, of new scientific or
technological knowledge. It may also change in relation to the risks
involved in the activity” . Asimismo ha entendido que “ the standard
of due diligence has to be more severe for the riskier activities” .
Ambas cuestiones ya habian sido ampliamente sefialadas por ladoctrina
internacional deprincipiosdel siglo XX .

Seguin € Tribunal, el contenido del estandar de due diligence, se
basa en las disposiciones de los arts. 139% y 153 de la Convencion y
art. 4 parrafo 4 del Anexo Ill, normativa de la que se desprende como
deben ser las medidas a adoptar por €l Estado patrocinante: necesarias
(art. 153 parrafo 4), adecuadas (art. 153 parrafo 4) razonables (art. 4
parrafo 4 del Anexo I1l) y conforme su sistema juridico (articulo art. 4
parrafo 4 del Anexo l11). Asimismo laeleccion no puede ser arbitrariay a
juicio dedl Tribunal enlarazonabilidad delas medidas podrainfluir queal
momento de elegir se tengan en cuenta opciones relevantes a la protec-

3% Advisory Opinion, ob. cit., nota 1, pag. 36.

36 Advisory Opinion, ob. cit., nota 1, pag. 37.

37BocHARD, E., “The Law of Responsibility of States for Damage Donein their
Territory to the Person or Property of Foreigners’, The American Journal of International
Law, vol. 23, No. 2, Supplement: Codification of International Law, 1929, pags. 131-
239. GARNER, JW., “Responsibility of States for injuries suffered by foreigners within
their territories on account of Mob Violence, Riotsand Insurrection” , Proceedings of the
American Society of International Law at Its Annual Meeting, vol. 21, 1927, pag. 50,
http://www.jstor.org/stable/25656726. Correy H. C., “Responsibility of Statesfor inju-
riessuffered by foreignerswithin their territories on account of Mob Violence, Riotsand
Insurrection, Proceedings of the American Society of International Law at Its Annual
Meeting, 1927, vol. 21, pag. 63, http://www.jstor.org/stabl /25656726 .

38 Article 139. Responsibility to ensure compliance and liability for damage, ob.
cit. 11.

39 Article 153. System of exploration and exploitation. 4. 4. The Authority shall
exercise such control over activities in the Area as is necessary for the purpose of
securing compliance with the relevant provisions of this Part and the Annexes relating
thereto, and therules, regulations and procedures of the Authority, and the plans of work
approved in accordance with paragraph 3. States Parties shall assist the Authority by
taking all measures necessary to ensure such compliancein accordancewith article 139.
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cion del fondo marino oceanico como patrimonio comuin de lahumanidad,
el accionar de buenao malafe del Estado patrocinante, y el respeto delos
minimos fijados internacionalmente (legislar sobre los minimos) °. Para
indicar qué medidas podrian reunir las condiciones previstas, €l Tribunal
se remite a art. 4 parrafo 4 del Anexo |1l que dispone que los Estados
Partes deben adoptar “ leyes’, “regulaciones’ y “ medidas adminis-
trativas” 4.

Asimismo, dispone que el cumplimiento delasobligacionesdirectas
del Estado patrocinante también implican cumplimiento del estandar de
due diligence de la obligacion de asegurar 42 y por tanto, conforman
algunas de las medidas a las que refieren los articul os citados. Entre las
obligacionesdirectas del Estado patrocinante, el TIDM reconoce: * obli-
gacion de asistir a la autoridad, * obligacion de aplicar el enfoque
precautorio, * obligacién de implementar las mejores précticas
medicambientales, * la obligacion de adoptar |as medidas para asegurar
la provisién de garantias en €l caso de existencia de una orden de emer-
genciaparalaproteccion del medio ambiente marino dictadapor laAuto-
ridad, * la obligacién de asegurar recursos para solicitar compensacion
por dafios causados por contaminacién * laobligacién deredlizar laeva
[uacion de impacto ambiental 4344,

Esmenester sefialar que si bien el Tribunal brindaalgunas considera-
ciones en relacion a contenido del estandar de due diligence, no lo pre-
cisa. Laeleccion delas medidas aimplementar paracumplir con laobli-
gacion de asegurar corresponden alalibre® y soberana eleccion de cada
uno de los Estados soberanos. Lo que no excluirdun posible andlisis acer-
cade suficienciao no por algun tribunal internacional.

Ladistincion del alcancey contenido de las medidas que componen
el esténdar de due diligence seguin cudl seala condicion del Estado que

40 Advisory Opinion, ob. cit., nota 1, p4g. 67.

41 Article4. Qualifications of applicants, ob. cit., 13.

42 Advisory Opinion, ob. cit., nota 1, p. 38, pag. 43.

43La0C hace extensivalaobligacion derealizacion delaEIA enlos supuestosde
patrimonio comun de lahumanidad.

44 Advisory Opinion, ob. cit., nota 1, pags. 32-45.
45 Advisory Opinion, ob. cit., nota 1, pag. 66.
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patrocinelas actividades en lazona, no hasido unacuestion eludidapor €
Tribunal. Por el contrario, el TIDM le dedicaunaparte de su OC adiluci-
dar si laobligacion de promover la efectiva participacion de los Estados
desarrollados en | as actividades en |a zona considerando sus necesidades
eintereses (art. 148 de la Convencion) “ implica que los Estados en vias
de desarrollo requieren un trato preferencial en relacion a los Estados
desarrollados. El Tribunal responde negativamente y afirma que no hay
disposicion agunaen laConvencidn quelegitime un trato inequitativo entre
los Estados. Asimismo, darazones para su conclusion explicando que:

159. Equality of treatment between developing and developed
sponsoring States is consistent with the need to prevent
commercial enterprises based in developed Sates from setting
up companies in developing Sates, acquiring their nationality
and obtaining their sponsorship in the hope of being subjected
to less burdensome regulations and controls. The spread of
sponsoring States “ of convenience” would jeopardize
uniform application of the highest standards of protection of
the marine environment, the safe development of activities in
the Area and protection of the common heritage of mankind.

El interrogante al que intenta responder el TIDM, se corresponde
con ladiscusion doctrinariay jurisprudencial més antigua en materiade
due diligence. Desde la primera mencion de la nocién de due diligence
en el Derecho Internacional Plblico*” (1871), lacuestion central hasido
determinar su alcance en torno alas férmulas de diligentia quamin suis
(diligencia aplicada por el Estado para resolver sus asuntos internos) o
due diligence (diligencia como estandar minimo internacional). La pri-
meraférmulaimplicatomar especialmente en consideracion lasituacion
econdémica, politicay social interna de los Estados mientras que la otra

46 Article 148. Participation of developing States in activities in the Area: The
effective participation of developing Statesin activitiesin the Area shall be promoted as
specifically provided for in this Part, having due regard to their special interests and
needs, and in particular to the special need of the land-locked and geographically
disadvantaged among them to overcome obstacles arising from their disadvantaged
location, including remoteness fromthe Area and difficulty of accessto and fromit.

47BaLcH T.W., “ The Alabama Arbitration” , ed. Allen, Lane & Scott, Philadel phia,
1900, pags. 1-170. BiricHaMm, T., “Alabama Arbitration”, Max Planck Encyclopedia of
Public International Law, Oxford, 2010, pags. 1-4.
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prescinde de esa consideracion priorizando la equidad de tratamiento.
| dénti cadiscusion pudo observarse en lostrabajos preparatorios ala Con-
ferenciade Codificacion del Derecho Internacional celebrado en LaHaya
en 1930 en el marco de la Sociedad de Naciones*.

Esposibleidentificar un aporte sustancial y significativo enladoble
funcién que le asigna el Tribunal al estandar de due diligence en rela-
¢ioén con laobligacion de asegurar. Por un lado, asegurar el cumplimien-
to de una obligacién y por otro, operar como causal de exoneracién de
responsabilidad:

“186. This clause provides for the exemption of the
sponsoring State from liability.

Its effect is that, in the event that the sponsored contractor
fails to comply with the Convention, the Regulations or its
contract, and such failure results in damage, the sponsoring
Sate cannot be held liable. The condition for exemption of
the sponsoring Sate from liability is that, as specified in article
139, paragraph 2, of the 56 Convention, it has taken “ all
necessary and appropriate measures to secure effective
compliance” under article 153, paragraph 4, and Annex IIl,
article 4, paragraph 4, of the Convention” #.

“217. Under these provisions, in the system of the
responsibilities and liability of the sponsoring State, the
“necessary and appropriate measures’ have two distinct,
although interconnected, functions as set out in the
Convention. On the one hand,these measures have the

48HackworTH, G, H., “Responsibility of States for Damages caused in their
Territory to the Person or Property of Foreigners: The Hague Conference for the
Codification of International Law”, The American Journal of International Law, vol. 24,
No. 3, 1930, pag. 512, http://www.jstor.org/stable/2189682. Sotn, L.B., BAXTER, R. R.,
“Responsibility of States for Injuries to the Economic Interests of Aliens: II. Draft
Convention on the International Responsibility of States for Injuries to Aliens’, The
American Journal of International Law, vol. 55, No. 3, 1961, pags. 548-584. CRAWFORD,
J., GranT, T., “Responsibility of States for injuries to foreigners’, Chapter 3, Research
in International Law: Contemporary Analysis and Appraisal, 2000, pag. 95.

49 Advisory Opinion, ob. cit., nota 1, p4g. 56.
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function of ensuring compliance by the contractor with it
obligations under the Convention and related instruments as
well as under the relevant contract. On the other hand, they
also have the function of exempting the sponsoring State from
liability for damage caused by the sponsored contractor, as
provided in  article 139, paragraph 2, as well as in Annex
[11, article 4, paragraph 4, of the Convention” .

Mas aln enfatiza el Tribunal que “the main purpose of these
provisions is to exempt sponsoring Sates that have taken certain
measures from liability for damage” .

La consideracion de la due diligence como una causal de exonera-
cién de responsabilidad internacional, no hasido sostenidapor ladoctrina
ni por otro pronunciamiento jurisprudencial internacional.

Finamente, & TIDM realizaotro aporte trascendente en lo referente a
laobligacién de asegurar y lanocién de due diligence, a sostener que las
medidas necesarias y adecuadas que debe adoptar un Estado patrocinante
para cumplir con su obligacién de asegurar deben adoptar e enfoque
precautorio y por tanto, lafaltade certezadel riesgo de dafio no puede ser
una excusa para justificar la omision en la adaptacion de dichas medidas.
Esvalioso destacar € razonamiento del Tribunal a entender que:

31. Having established that under the Nodules Regulations
and the Sulphides Regulations, both sponsoring Sates and
the Authority are under an obligation to apply the
precautionary approach in respect of activities in the Area, it
is appropriate to point out that the precautionary approach
is also an integral part of the general obligation of due
diligence of sponsoring Sates, which is applicable even
outside the scope of the Regulations. The due diligence
obligation of the sponsoring Sates requires them to take all
appropriate measures to prevent damage that might result from
the activities of contractors that they sponsor. This obligation
applies in situations where scientific evidence concerning
the scope and potential negative impact of the activity in

50 Advisory Opinion, ob. cit., nota 1, p4g. 63.
51 Advisory Opinion, ob. cit., nota 1, pag. 37.
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guestion is insufficient but where there are plausible
indications of potential risks. A sponsoring State would not
meet its obligation of due diligence if it disregarded those
risks. Such disregard would amount to a failure to comply
with the precautionary approach” 2.

En este punto, cabe resaltar que el ITLOS constituye el Unico Tribu-
nal Internacional que haaplicado aun caso en enfoque precautorio . Sin
embargo, es dable reconocer que esta OC el Tribunal avanza aln méasen
la consolidacion del enfoque precautorio a entenderlo integrado en la
nocién de due diligence.

Alcance de la responsabilidad internacional del Estado

La segunda cuestion que se somete a OC del ITLOS es la determi-
nacion de cudl es el alcance delaresponsabilidad internacional del Esta-
do Patrocinante en caso de violacién por unaentidad privada, de lasdis-
posiciones previstas en el Capitulo X1 delaConvenciény el Acuerdo de
Implementacion de 1994. El interrogante que planteael Consegjo encierra
uno de los tépicos de mayor discusion en torno al temade laresponsabi-
lidad internacional del Estado, y serefiere laprocedenciao no delares-
ponsabilidad estatal por el hecho de particulares®. Esun criterio amplia-
mente compartido que el Estado no responde por el hecho del particular
sino queresponde por |a propiaomision de sus 6rganos que le es atribuida
en los términos del art. 4 del Proyecto de REHII **.

52 Advisory Opinion, ob. cit., nota 1, pég. 40.

52 Order - Request for Prov. Measures S. Bluefin Tuna(Nos.3 and 4), International
Tribunal for the Law of the Sea, 1999, Southern Bluefin Tuna Cases, (New Zeland v,
Japan- Australiav. Japan).

>4El de REHII sdlo contemplalaposibilidad de atribuir responsabilidad al Estado
por hechos de particulares en caso de reconocimiento y adopcion del hecho del particular
por el Estado. El art. 11 dispone que “ el comportamiento que no sea atribuible al Estado
en virtud de los articul os precedentes se considerara no obstante, hecho de ese Estado
segln el derecho internacional en el caso y en la medida en que el Estado reconozcay
adopte ese comportamiento como propio” .

55Aco, R, “Le ddlit international”, Recueil des cours de I’ Académie de Droit
International de La Haye, 1939-I1, Paris, Sirey, 1947, t. 68. Duruy, PM., “International
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El régimen deresponsabilidad internacional previsto enlaConvencion
se desprende del art. 139 parrafo 2, art. 304, art. 22 del Anexo I, art. 4
parrafo 4 del Anexo I11. A partir de dicha normativa el TIDM efectia su
tarea hermenéutica para dar respuesta a la cuestion planteada en la OC.

El art. 139 péarrafo 2 establece que:

“ 2. Without prejudice to the rules of international law and
Annex |11, article 22, damage caused by the failure of a State
Party or international organization to carry out its
responsibilities under this Part shall entail liability; Sates
Parties or international organizations acting together shall
bear joint and several liability. A State Party shall not however
be liable for damage caused by any failure to comply with
this Part by a person whom it has sponsored under article
153, paragraph 2(b), if the State Party has taken all
necessary and appropriate measures to secure effective
compliance under article 153, paragraph 4, and Annex lll,
article 4, paragraph 4" .

El art. 22 del Anexo Il preveé:

Responsibility: The contractor shall have responsibility or
liability for any damage arising out of wrongful acts in the
conduct of its operations, account being taken of
contributory acts or omissions by the Authority. Smilarly,
the Authority shall have responsibility or liability for any
damage arising out of wrongful acts in the exercise of its
powers and functions, including violations under article 168,
paragraph 2, and account being taken of contributory acts
or omissions by the contractor. Liability in every case shall
be for the actual amount of damage.

El art. 4 parrafo 4 del Anexo |1 dispone:
Qualifications of applicants: 4. The sponsoring Sate or Sates
shall, pursuant to article 139, have the responsihility to ensure,
within their legal systems, that a contractor so sponsored shall

Liability of States for damage caused by transfrontier pollution”, in Legal Aspects of
Transfrontier Pollution, Organi zation for Economic Cooperation and Devel opment, Paris,
1977, pags. 345-379.
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carry out activities in the Area in conformity with the terms of
its contract and its obligations under this Convention. A
sponsoring Sate shall not, however, be liable for damage
caused by any failure of a contractor sponsored by it to comply
with its obligations if that Sate Party has adopted laws and
regulations and taken administrative measures which are, within
the framework of its legal system, reasonably appropriate for
securing compliance by persons under its jurisdiction
Finalmente el art. 304 establece:

Responsibility and liability for damage: The provisions of this
Convention regarding responsibility and liability for damage
are without prejudice to the application of existing rules and
the development of further rules regarding responsibility and
liability under international law.

La primera cuestion que concluye el TIDM es que la Convenciony
sus Anexos preveén cuatro fuentes de responsabilidad: 1) laresponsabili-
dad internacional de los Estados Partes en general 2) la responsabilidad
internacional del Estado patrocinante 3) laresponsabilidad de la entidad
privaday 4) laresponsabilidad de laAutoridad .

A losfines de dar respuesta al interrogante planteado, el Tribunal se
centra en laresponsabilidad internacional del Estado patrocinante en re-
lacién al hecho de las entidades privadas. Con idéntico criterio que €
sostenido por la ClJen algunos de sus pronunciamientos®, el TIDM sos-
tuvo que la responsabilidad internacional del Estado patrocinante surge
del incumplimiento de las obligacionesinternacional esdel Estado por sus
6rganosy no de laatribucion del hecho del particular. En este marco, se
hace eco del principio por el cual los actos de entidades privadas no son
directamente atribuibles al Estado en el derecho internacional *2.

56 Advisory Opinion, ob.cit. nota 1, pag. 51.

57* Corfu Channel Case, United Kingdom of Great Britain and Northern Ireland
v. Albania, 9th April 1949 * Case Concer ning the United Sates Diplomatic and Consular
Saff in Teheran, United Statesv. Iran, Judgment 24 of may 1980 * The Application of the
Convention on the Prevention and Punishment of the Crime of Genocide Case, Bosnia
and Herzegovinav. Serbiaand Montenegro, 26 febrero de 2007 * Case Concerning Pulp
Mills on the River Uruguay, Argentinav. Uruguay, 20" April 2010.

8 Advisory Opinion, ob. cit., nota 1, pag. 55.
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Laresponsabilidad internacional del Estado patrocinante exige, acri-
terio del Tribunal, tres requisitos para su procedencia: omision u accion
del Estado patrocinante de cumplir con alguna de las obligaciones que
prevélaConvencion y demas documentos conexos, laexistenciade dafio
y nexo causal probado y no presumido > entre la violacion del Estado
patrocinante y el dafio causado por la entidad privada. Lo expuesto per-
mite excluir del alcance delaresponsabilidad internacional del Estado los
supuestos en que pese alaviol acién de unaobligacion no se generadafio,
casos en que el dafio se produce aun cuando € Estado actud con due
diligence o hip6tesis en que no hay nexo causal entre la violacion del
Estado y € dafio de la entidad privada®.

Enrelacion al primer supuesto que estariaexcluido del alcancedela
Convencién, cabe destacar que el Proyecto de la CDI sobre REHII no
exige entrelosrequisitos paralaexistenciade responsabilidad internacio-
nal el dafio. Especificamente €l art. 2 sobre “ Elementos del hecho inter-
nacionalmente ilicito del Estado” establece que un comportamiento
consistente en unaaccion u omision essi esatribuible al Estado segiin el
Derecho Internacional y s constituye una violacién de una obligacion
internacional por el Estado. El comentario a art. 2 que “ no hay excep-
cion alguna al principio enunciado en € art. 2 de que deben darse
dos condiciones para que haya un hecho internacionalmente
ilicito...la cuestion es si esas dos condiciones necesarias son tam-
bién suficientes. A veces se afirma que no hay responsabilidad inter-
nacional por e comportamiento de un Estado que incumple sus obli-
gaciones mientras no se dé algun elemento adicional, en particular
el dafio a otros Estado. Ahora bien |la exigencia de elementos de ese
tipo depende del contenido de la obligacién primaria y no existe
ninguna regla general al respecto” .

No obstante, laconclusién alaque arribael TIDM en este punto no
obsta a que sea aplicable el derecho internacional general para hacer
procedente laresponsabilidad internacional del Estado en algunosdelos

59 Advisory Opinion, ob. cit., nota 1, p. 54.

60 Advisory Opinion, ob. cit., nota 1, p. 52.

51CDI, Informe delaCDI sobrelalabor realizadaen su 53° periodo de sesiones,
Comentario al art. 2, pag. 36.
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supuestos excluidosdel alcance delaConvencion seguin lainterpretacion
de que subyace en la OC.

En relacién a este topico puede observarse que €l Tribunal se remite
alostrabajosdelaCDI respecto delaconsolidacion deloselementos que
conforman e hecho ilicito, no lo hace en lo referente a alcance de la
responsabilidad internacional del Estado cuando confluyen ambos ele-
mentos. Conforme se desprende del art. 31 del Proyecto de REHII €
Estado responsabl e esté obligado areparar integramente el perjuicio cau-
sado por el hecho internacionamente ilicito. Y € perjuicio comprende
todo darfio, tanto material como moral, causado por € hecho internacio-
nalmenteilicito del Estado. El articulo comentado encuentrasu baseen la
sentencia Chorsow % donde claramente la PCIJ recepta €l principio de
reparacionintegral siendo exigiblelarestitucidn, laindemnizacién en caso
de quelarestitucién al estado anterior no sea posible (indemnizacion por
dafio emergente) y laindemnizacién por el lucro cesante (ganancias que
no se van a percibir). Pese a las remisiones que hace el TIDM de este
fallo, la OC se decanta por un enfoque restrictivo en el alcance de la
responsabilidad por el hechoilicito sdlo en funcién del dafio actual enlos
términos de lo previsto en € art. 22 del Anexo |11 %3

197. It is the view of the Chamber that the form of reparation
will depend on both the actual damage and the technical
feasihility of restoring the situation to the status quo ante 5.

En relacién ala segunda cuestién que excluye la hermenéutica judi-
cial, escierto que no habria una norma general de derecho internacional
que sustente laresponsabilidad internacional del Estado por hecho licito.
Lostrabajosdela CDI sobre Responsabilidad Internacional por las Con-
secuencias Perjudiciales de Actos No Prohibidos por €l Derecho Interna-
cional sebasan en laresponsabilidad central del operador del dafio sobre
labase del Principio de contaminador pagador y contemplan unarespon-

62Case Concerning the Factory at Chorzow, (Germany vs. Polish Republic)
Claimfor Indemnity (Merits), Permanent Court of Justice, SeriesA, N° 17, Collections of
Judgments N° 23, 13" September, 1928.

83Article 22, ob. cit., nota 15.
54 Advisory Opinion, ob.cit. nota 1, pag. 56.
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sabilidad residual del Estado®. El art. 5 del Proyecto establece que la
responsabilidad internacional del Estado procede sdlo “in the event that
the measures under the preceding paragraphs are insufficient to
provide adequate compensation, the Sate of origin should also ensure
that additional financial resources are made available.

Sin embargo, el TIDM avanza aln masy no admite siquieralares-
ponsabilidad residual del Estado. Por €l contrario, niega esta posibilidad
en el marco de la Convencion y propone la creacion de un fondo para
resolver el problema que pudiese presentarse en |os casos de dafio licito:

“205. Taking into account that, as shown above in paragraph
203, situations may arise where a contractor does not meet
itsliability in full while the sponsoring Sate is not liable under
article 139, paragraph 2, of the Convention, the Authority
may wish to consider the establishment of a trust fund to
compensate for the damage not covered. The Chamber draws
attention to article 235, paragraph 3, of the Convention which
refers to such possibility” ©.

“209. As already indicated, if the sponsoring Sate has not
failed to meet its obligations, there is no room for its liability
under article 139, paragraph 2, of the Convention even if
activities of the sponsored contractor have resulted in
damage. A gap in liability which might occur in such a
situation cannot be closed by having recourse to liability of
the sponsoring Sate under customary international law. The
Chamber is aware of the efforts made by the International
Law Commission to address the issue of damages resulting
from acts not prohibited under international law. However,
such efforts have not yet resulted in provisions entailing State
liability for lawful acts. Here again (see paragraph 205) the
Chamber draws the attention of the Authority to the option

65 Text adopted by the International Law Commission at its fifty-eighth session,
in 2006, and submitted to the General Assembly as a part of the Commission’s report
covering the work of that session (A/61/10).

86 Advisory Opinion, ob. cit., nota 1, pég. 60.
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of establishing a trust fund to cover such damages not covered
otherwise” ¢,

Cabe destacar que € Tribunal niega la responsabilidad supletoria o
residual no solo en el supuesto de hecho licito del Estado en relacion al
hechoilicito delaentidad privada, sino que hace extensivo su criterio al
caso en que tanto el Estado patrocinante como €l actor no estatal incu-
rran en hechoiilicito:

204. In the view of the Chamber, the liability regime
established by article 139 of the Convention and in related
instruments leaves no room for residual liability. As outlined
in paragraph 201, the liability of the sponsoring Sate and
the liability of the sponsored contractor exist in parallel. The
liability of the sponsoring Sate arises from its own failure to
comply with its responsibilities under the Convention and
related instruments. The liability of the sponsored contractor
arises from its failure to comply with its obligations under its
contract and its undertakings there under. As has been
established, the liability of the sponsoring Sate depends on
the occurrence of damage resulting from the failure of the
sponsored contractor. However, as noted in paragraph 182,
this does not make the sponsoring Sate responsible for the
damage caused by the sponsored contractor” 8,

Asimismo, el Tribunal del Mar niegaenféticamente laposibilidad de
atribucion de responsabilidad internacional a Estado sobre labase de un
criterio objetivo por el dafio. Por el contrario, apela a la nocion de due
diligence como esténdar subjetivo pararegular laprocedenciao no dela
responsabilidad:

189. ith regard to the standard of liability, it was argued in
the proceedings that the sponsoring Sate has strict liability,
i.e., liability without fault. The Chamber, however, would like
to point out that liability for damage of the sponsoring Sate
arisesonly fromitsfailure to meet its obligation of due diligence.
These rules out the application of strict liability” ©.

7 Advisory Opinion, ob. cit., nota 1, pég. 61.
68 Advisory Opinion, ob. cit., nota 1, pég. 60.
69 Advisory Opinion, ob. cit., nota 1, pég. 56.
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Del andlisis expuesto surge que €l Tribunal apelaalanocién de due
diligence asignandole muiltiples funciones en relacion alaobligacion de
asegurar: como estandar que garantizael cumplimiento de laobligacion,
causade exoneracion de responsabilidad, equivalente alanocién de“ obli-
gacion de medios” (tipo de obligacion) y estéandar de atribucion de res-
ponsabilidad.

Algunas reflexiones finales

Cabe destacar que los aportes que hace el TIDM a las normas de
responsabilidad internacional del Estado en la presente OC pueden
sistematizarse en tres contribucionesdistintas™: consolidaciony fortale-

70 adecision fue adoptada por unanimidad. La contestacion alas tres preguntas
fuelasiguiente: * Repliesto Question 1 submitted by the Council asfollows: Sponsoring
States have two kinds of obligations under the Convention and related instruments: A.
The obligation to ensure compliance by sponsored contractors with the terms of the
contract and the obligations set out in the Convention and related instruments. Thisisan
obligation of “ due diligence” . The sponsoring State is bound to make best possible
effortsto secure compliance by the sponsored contractors. The standard of duediligence
may vary over time and depends on the level of risk and on the activitiesinvolved. This
“ duediligence” obligation requiresthe sponsoring Sate to take measureswithinitslegal
system. These measures must consist of laws and regulations and administrative measures.
The applicable standard is that the measures must be “ reasonably appropriate” . B.
Direct obligations with which sponsoring States must comply independently of their
obligation to ensure a certain conduct on the part of the sponsored contractors. Compliance
with these obligations may also be seen asa relevant factor in meeting the* duediligence”
obligation of the sponsoring Sate. The most important direct obligations of the sponsoring
Sateare: (a) the obligation to assist the Authority set out in article 153, paragraph 4, of
the Convention; (b) the obligation to apply a precautionary approach as reflected in
Principle 15 of the Rio Declaration and set out in the Nodules Regulations and the
Sulphides Regulations; this obligation is also to be considered an integral part of the
“duediligence” obligation of the sponsoring Sate and applicabl e beyond the scope of the
two Regulations; (c) the obligation to apply the* best environmental practices’ set outin
the Sulphides Regul ations but equal ly applicablein the context of the Nodul es Regul ations;
(d) the obligation to adopt measuresto ensur e the provision of guaranteesin the event of
an emergency order by the Authority for protection of the marine environment; and (e) the
obligation to provide recourse for compensation. The sponsoring State is under a due
diligence obligation to ensure compliance by the sponsored contractor withitsobligation
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to conduct an environmental impact assessment set out in section 1, paragraph 7, of the
Annex to the 1994 Agreement. The obligation to conduct an environmental impact
assessment is also a general obligation under customary law and is set out as a direct
obligation for all Satesin article 206 of the Convention and asan aspect of the sponsoring
Sate'sobligation to assist the Authority under article 153, paragraph 4, of the Convention.

Obligations of both kinds apply equally to developed and developing States,
unless specifically provided otherwisein the applicable provisions, such as Principle 15
of the Rio Declaration, referred toin the Nodul es Regul ations and the Sul phides Regul ations,
according to which States shall apply the precautionary approach “ according to their
capabilities’ . The provisions of the Convention which takeinto consider ation the special
inter ests and needs of devel oping States should be effectively implemented with a view to
enabling the devel oping States to participate in deep seabed mining on an equal footing
with devel oped States.* Repliesto Question 2 submitted by the Council asfollows: The
liability of the sponsoring Sate arises fromits failure to fulfil its obligations under the
Convention and related instruments. Failure of the sponsored contractor to comply with
its obligations does not in itself give riseto liability on the part of the sponsoring State.
The conditionsfor theliability of the sponsoring Stateto ariseare: (a) failureto carry out
itsresponsibilities under the Convention; and (b) occurrence of damage. Theliability of
the sponsoring State for failureto comply with its due diligence obligationsrequiresthat
acausal link be established between such failure and damage. Such liability istriggered
by a damage caused by a failure of the sponsored contractor to comply with itsobligations.
The existence of a causal link between the sponsoring Sate’s failure and the damage is
required and cannot be presumed.

The sponsoring Sate is absolved fromliability if it hastaken * all necessary and
appropriate measuresto secur e effective compliance” by the sponsored contractor with
itsobligations. Thisexemption fromliability does not apply to the failure of the sponsoring
Sateto carry out itsdirect obligations. Theliability of the sponsoring State and that of the
sponsored contractor exist in parallel and are not joint and several. The sponsoring Sate
has no residual liability. Multiple sponsors incur joint and several liabilities, unless
otherwise provided in the Regulations of the Authority. The liability of the sponsoring
State shall be for the actual amount of the damage. Under the Nodul es Regulations and
the Sulphides Regulations, the contractor remains liable for damage even after the
completion of the exploration phase. Thisisequally valid for theliability of the sponsoring
Sate. Theruleson liability set out in the Convention and related instruments are without
prejudice to the rules of international law. Where the sponsoring State has met its
obligations, damage caused by the sponsored contractor does not give rise to the
sponsoring Sate'sliability. If the sponsoring Sate hasfailed to fulfil its obligation but no
damage has occurred, the consequences of such wrongful act are deter mined by customary
international law. The establishment of a trust fund to cover the damage not covered
under the Convention could be considered.

*Replies to Question 3 submitted by the Council as follows: The Convention
requiresthe sponsoring Sate to adopt, withinitslegal system, laws and regulationsand
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cimiento de normasy criterios hermenéuticos preexistentes, creacion de
criteriosy enfoques interpretativosy resistenciaalacristalizacion de al-
gunas tendenciasincipientesjuridicas actuales.

En laprimeraclasificacion podemos situar laafirmacion que hace el
TIDM sobre las siguientes cuestiones: * distincién entre los términos
“responsibility” y “liability”, * la consideracion de la due diligence

to take administrative measures that have two distinct functions, namely, to ensure
compliance by the contractor with its obligations and to exempt the sponsoring State from
liability. The scope and extent of these |aws and regul ations and administrative measures
depends on the legal system of the sponsoring State. Such laws and regulations and
administrative measures may include the establishment of enforcement mechanisms for
active supervision of the activities of the sponsored contractor and for co-ordination
between the activities of the sponsoring Sate and those of the Authority. Laws and
regulations and administrative measures should be in force at all times that a contract
with the Authority isin force. The existence of such lawsand regulations, and administrative
measuresisnot a condition for concluding the contract with the Authority; itis, however,
anecessary requirement for carrying out the obligation of due diligence of the sponsoring
Sate and for seeking exemption fromliability. These national measures should also cover
the obligations of the contractor after the completion of the exploration phase, as provided
for in regulation 30 of the Nodules Regulations and regulation 32 of the Sulphides
Regulations. In light of the requirement that measures by the sponsoring States must
consist of lawsand regulations and administrative measur es, the sponsoring Sate cannot
be considered as complying with its obligations only by entering into a contractual
arrangement with the contractor. The sponsoring Sate does not have absol ute discretion
with respect to the adoption of laws and regulations and the taking of administrative
measures. [t must act in good faith, taking the various optionsinto account in a manner
that is reasonable, relevant and conducive to the benefit of mankind as a whole. As
regards the protection of the marine environment, the laws and regulations and
administrative measures of the sponsoring Sate cannot be less stringent than those
adopted by the Authority, or less effective than international rules, regulations and
procedures. The provisionsthat the sponsoring State may find necessary toincludeinits
national laws may concern, inter alia, financial viability and technical capacity of sponsored
contractors, conditions for issuing a certificate of sponsorship and penalties for
noncompliance by such contractors. Itisinherentinthe“ duediligence” obligation of the
sponsoring Sate to ensure that the obligations of a sponsored contractor are made
enforceable. Specific indications as to the contents of the domestic measuresto be taken
by the sponsoring State are given in various provisions of the Convention and related
instruments. This applies, in particular, to the provision in article 39 of the Satute
prescribing that decisions of the Chamber shall be enforceable in the territories of the
Sates Parties, in the same manner as judgments and orders of the highest court of the
Sate Party in whose territory the enforcement is sought.
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como una obligacion de medios, * lareferencia aladue diligence como
un concepto variabley revisable, * el reconocimiento del riesgo como un
factor influyente en el grado de due diligence, * la categorizacion de las
medidas que deben integrar el estandar de due diligence como necesa-
rias, razonablesy adecuadas, * la preservacion del principio de eleccién
librey soberanadelas medidas aimplementar paracumplir conlaobliga-
ciéndeasegurar, * el reconocimiento deladiscusion entorno alainfluen-
ciade la condicién del Estado (desarrollado o no) en el alcance de sus
obligaciones, * €l reconocimiento de laobligacién de aplicar € enfoque
precautorio,* laresponsabilidad internacional del Estado patrocinante fun-
dada en laomision de sus érganosy no en €l hecho del particular, * prin-
cipio deno atribucién deloshechosdel particular, * reconocimiento delos
doselementosdel hechoilicito.

Con respecto a la creacion de nuevos criterios y/o enfoques inter-
pretativos son de observar los siguientes: * |a consideracion de la due
diligence como unaexcepcion alaresponsabilidad internacional o causal
de exoneracién, * propuesta de creacién de fondo para suplir € vacio
legal en caso de responsabilidad por hecho licito o insuficiencia de la
entidad privada como Unicaalternativaal dafio licito oilicito que exceda
las capacidades de respuesta,* |a consideracion del enfoque precautorio
como parte integrante de la due diligence, * reconocimiento del dafio
como elemento delaresponsabilidad internacional del Estado patrocinan-
te,* el reconocimiento restrictivo del alcance de laresponsabilidad inter-
nacional del Estado al dafio actual.

Por dltimo, puede identificarse unaresistenciadel TIDM aconsolidar
algunas tendenciasincipientes en | os siguientes tépicos. * responsabilidad
residual del Estado en caso de hecho licito o insuficiencia de la entidad
privada, * laadmision delastrict liability del Estado en algunos supuestos,
* laadmision delaresponsabilidad internacional del Estado por hechollicito.



